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in accordance with paragraph (b)(3) of
this section.

(3) Option privilege. The option privi-
lege in the case of an option to buy is
the opportunity to benefit during the
option’s exercise period from any in-
crease in the value of property subject
to the option during such period, with-
out risking any capital. Similarly, the
option privilege in the case of an op-
tion to sell is the opportunity to ben-
efit during the exercise period from a
decrease in the value of property sub-
ject to the option. For example, if at
some time during the exercise period of
an option to buy, the fair market value
of the property subject to the option is
greater than the option’s exercise
price, a profit may be realized by exer-
cising the option and immediately sell-
ing the property so acquired for its
higher fair market value. Irrespective
of whether any such gain may be real-
ized immediately at the time an option
is granted, the fair market value of an
option to buy includes the value of the
right to benefit from any future in-
crease in the value of the property sub-
ject to the option (relative to the op-
tion exercise price), without risking
any capital. Therefore, the fair market
value of an option is not merely the
difference that may exist at a par-
ticular time between the option’s exer-
cise price and the value of the property
subject to the option, but also includes
the value of the option privilege for the
remainder of the exercise period. Ac-
cordingly, for purposes of this section,
in determining whether the fair mar-
ket value of an option is readily ascer-
tainable, it is necessary to consider
whether the value of the entire option
privilege can be measured with reason-
able accuracy. In determining whether
the value of the option privilege is
readily ascertainable, and in deter-
mining the amount of such value when
such value is readily ascertainable, it
is necessary to consider—

(i) Whether the value of the property
subject to the option can Dbe
ascertained;

(ii) The probability of any ascertain-
able value of such property increasing
or decreasing; and

(iii) The length of the period during
which the option can be exercised.

(c) Reporting requirements. [Reserved]
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(d) This section applies on and after
July 2, 2003. For transactions prior to
that date, see §1.83-7 as published in 26
CFR part 1 (revised as of April 1, 2003).

[T.D. 7554, 43 FR 31920, July 24, 1978, as
amended by T.D. 9067, 68 FR 39454, July 2,
2003; T.D. 9148, 69 FR 48392, Aug. 10, 2004]

§1.83-8 Applicability of section and
transitional rules.

(a) Scope of section 83. Section 83 is
not applicable to—

(1) A transaction concerning an op-
tion to which section 421 applies;

(2) A transfer to or from a trust de-
scribed in section 401(a) for the benefit
of employees or their beneficiaries, or
a transfer under an annuity plan that
meets the requirements of section
404(a)(2) for the benefit of employees or
their beneficiaries;

(3) The transfer of an option without
a readily ascertainable fair market
value (as defined in §1.83-7(b)(1)); or

(4) The transfer of property pursuant
to the exercise of an option with a
readily ascertainable fair market value
at the date of grant. Section 83 applies
to a transfer to or from a trust or
under an annuity plan for the benefit
of employees, independent contractors,
or their beneficiaries (except as pro-
vided in paragraph (a)(2) of this sec-
tion), but to the extent a transfer is
subject to section 402(b) or 403(c), sec-
tion 83 applies to such a transfer only
as provided for in section 402(b) or
403(c).

(b) Transitional rules—(1) In general.
Except as otherwise provided in this
paragraph, section 83 and the regula-
tions thereunder shall apply to prop-
erty transferred after June 30, 1969.

(2) Binding written contracts. Section
83 and the regulations thereunder shall
not apply to property transferred pur-
suant to a binding written contract en-
tered into before April 22, 1969. For pur-
poses of this paragraph, a binding writ-
ten contract means only a written con-
tract under which the employee or
independent contractor has an enforce-
able right to compel the transfer of
property or to obtain damages upon
the breach of such contract. A contract
which provides that a person’s right to
such property is contingent upon the
happening of an event (including the
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passage of time) may satisfy the re-
quirements of this paragraph. However,
if the event itself, or the determination
of whether the event has occurred,
rests with the board of directors or any
other individual or group acting on be-
half of the employer (other than an ar-
bitrator), the contract will not be
treated as giving the person an enforce-
able right for purposes of this para-
graph.

The fact that the board of directors has
the power (either expressly or
impliedly) to terminate employment of
an officer pursuant to a contract that
contemplates the completion of serv-
ices over a fixed or ascertainable pe-
riod does not negate the existence of a
binding written contract. Nor will the
binding nature of the contract be ne-
gated by a provision in such contract
which allows the employee or inde-
pendent contractor to terminate the
contract for any year and receive cash
instead of property if such election
would cause a substantial penalty,
such as a forfeiture of part or all of the
property received in connection with
the performance of services in an ear-
lier year.

(3) Options granted before April 22,
1969. Section 83 shall not apply to prop-
erty received upon the exercise of an
option granted before April 22, 1969.

(4) Certain written plans. Section 83
shall not apply to property transferred
(whether or not by the exercise of an
option) before May 1, 1970, pursuant to
a written plan adopted and approved
before July 1, 1969. A plan is to be con-
sidered as having been adopted and ap-
proved before July 1, 1969, only if prior
to such date the transferor of the prop-
erty undertook an ascertainable course
of conduct which under applicable
State law does not require further ap-
proval by the board of directors or the
stockholders of any corporation. For
example, if a corporation transfers
property to an employee in connection
with the performance of services pursu-
ant to a plan adopted and approved be-
fore July 1, 1969, by the board of direc-
tors of such corporation, it is not nec-
essary that the stockholders have
adopted or approved such plan if State
law does not require such approval.
However, such approval is necessary if
required by the articles of incorpora-

§1.84-1

tion or the bylaws or if, by its terms,
such plan will not become effective
without such approval.

(5) Certain options granted pursuant to
a binding written contract. Section 83
shall not apply to property transferred
before January 1, 1973, upon the exer-
cise of an option granted pursuant to a
binding written contract (as defined in
paragraph (b)(2) of this section) entered
into before April 22, 1969, between a
corporation and the transferor of such
property requiring the transferor to
grant options to employees of such cor-
poration (or a subsidiary of such cor-
poration) to purchase a determinable
number of shares of stock of such cor-
poration, but only if the transferee was
an employee of such corporation (or a
subsidiary of such corporation) on or
before April 22, 1969.

(6) Certain taxr free exchanges. Section
83 shall not apply to property trans-
ferred in exchange for (or pursuant to
the exercise of a conversion privilege
contained in) property transferred be-
fore July 1, 1969, or in exchange for
property to which section 83 does not
apply (by reason of paragraphs (1), (2),
(3), or (4) of section 83(i)), if section 354,
355, 356, or 1036 (or so much of section
1031 as relates to section 1036) applies,
or if gain or loss is not otherwise re-
quired to be recognized upon the exer-
cise of such conversion privilege, and if
the property received in such exchange
is subject to restrictions and condi-
tions substantially similar to those to
which the property given in such ex-
change was subject.

[T.D. 7554, 43 FR 31921, July 24, 1978]

§1.84-1 Transfer of appreciated prop-
erty to political organizations.

(a) Transfer defined. A transfer after
May 7, 1974, of property to a political
organization (as defined in section
527(e)(1), and including a newsletter
fund to the extent provided under sec-
tion 527(g)) is treated as a sale of the
property to the political organization
if the fair market value of the property
exceeds its adjusted basis. The trans-
feror is treated as having realized an
amount equal to the fair market value
of the property on the date of the
transfer. For purposes of this section, a
transfer is any assignment, convey-
ance, or delivery of property other
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